
AUSTRALIAN SENATE 

CLERK OF THE SENATE 

hC.let.16299 

27 January 2009 

The Hon. Nick Griffiths MLC 
President of the Legislative Council 
Chairman 
Select Committee into the Appropriateness of 
Powers and Penalties for Breaches of 
Parliamentary Privilege and Contempts of Parliament 
Legislative Council 
Parliament House 
PERTH W A 6000 

Dear Mr President 

PUBLIC 
PARLIAMENT HOUSE 
CANBERRA A .C.T. 2600 
TEL: (02) 6277 3350 
FAX: (02) 6277 3199 
E-mai l: clerk.sen@aph.gov.au 

SELECT COMMITTEE - POWERS AND PENALTIES FOR CONTEMPTS OF PARLIAMENT 

Thank you for your letter of 12 December 2008, in which the committee invites me to 
make a submission for the purposes of its inquiry into the appropriateness of powers 
and penalties for contempts of Parliament. I hope that the following observations will 
be of some interest to the committee. 

The current law on this subject in Western Australia may appropriately be described 
as a patchwork. In effect, the Houses of the Western Australian Parliament have three 
sources of the their powers to deal with contempts, and three avenues down which 
they may go in pursuing such contempts: the House of Commons powers adhering to 
the Houses; the power to impose penalties for contempts listed in the Parliamentary 
Privileges Act 1891; and prosecution for the criminal offences which are also 
contempts of Parliament specified in The Criminal Code. 

This situation gives rise to the question which is most frequently asked about the 
parliamentary contempt jurisdiction, whether prosecution for criminal offences 
corresponding to contempts should be the sole means for dealing with such 
contempts. This issue is referred to in paragraph (c) of the specific questions to which 
the committee has sought a response. Transfer of the contempt jurisdiction to the 
courts, which is the alternative way of expressing such a change, is frequently 
recommended by those who find it objectionable that a House of the Parliament may 
impose penalties for offences against the House. 

It is not envisaged that there are any bodies other than the courts to which the 
contempt jurisdiction could be transferred. It may be possible at the state level (but 
perhaps not at the Commonwealth level because of constitutional constraints) to 
create some kind of special tribunal to deal with contempts. In practical terms, 



however, the courts would seem to be the only available recipients of the power, by 
means of criminal prosecutions. 

Although it has been held elsewhere that the power to punish contempts is inherent in 
the legislative power, there would seem to be no constitutional constraints on a 
Parliament legislating to provide that criminal prosecution would be the only means 
of pursuing contempts. 

Those who would urge such a change for Western Australia could argue that the State 
Parliament has already gone far down the road of such a transfer of jurisdiction to the 
courts by enacting the range of criminal offences corresponding to contempts of 
Parliament which may be prosecuted before the courts. The change would therefore 
involve simply expanding that range of criminal offences to ensure that it covers all 
contempts of Parliament, and abolishing the power of the Houses to impose penalties 
for such contempts, leaving prosecution in the courts as the sole remedy for such 
contempts. 

Transfer of contempt jurisdiction to the courts 

The recommendation for the transfer of the "penal jurisdiction", as it is also called, to 
the courts requires careful consideration of all the implications. Legislation in this 
area is likely to be permanent. The balance of power between legislature, executive 
and judiciary would be affected. All possible circumstances should therefore be 
considered. 

The first difficulty which arises in relation to this proposal is that it would greatly 
expand the scope for judicial inquiry into, and judgment upon, parliamentary 
proceedings, the very thing that parliamentary privilege is intended to prevent. At the 
Commonwealth level the existing criminal offences relating to parliamentary 
proceedings, for example, penalising a witness (Parliamentary Privileges Act 1987, 
section 12), and bribing a member of Parliament (Criminal Code Act 1995, section 
114.1), relate to acts occurring outside parliamentary proceedings, and should not give 
rise to this problem to any great extent. Other contempts, however, are internal to the 
parliamentary proceedings, and prosecution of them in the courts would involve much 
more judicial scrutiny and judgement of those proceedings. The offence of giving 
false evidence, for example, could often not be proved without examination of the 
nature of the parliamentary inquiry, the character of the questions asked of a witness, 
their ambiguity, their relevance to the terms of reference, and so forth. By enacting a 
comprehensive and exclusive code for the prosecution of contempts of parliament, the 
Parliament would be placing its proceedings in the hands of the judiciary to a far 
greater extent than at present. As with a bill of rights, it would be a very large shift of 
power to that one branch of government. 

The next problem is that, unless the statutory provisions were to include some catch
all provision like section 4 of the Commonwealth Parliamentary Privileges Act 1987, 
the category of contempts in respect of which a penalty could be imposed would be 
closed, and a House would be powerless to deal with obstructions and interferences 
not covered by the specific statutory provisions. The same difficulty arises in relation 
to contempt of court and explains why contempt of court has never been satisfactorily 
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codified. A catch-all provision as a solution to this problem would no doubt meet with 
strong objections, as do other such provisions in statutory criminal law. 

A complete transfer of the contempt jurisdiction to the courts would give rise to larger 
issues which could not be avoided, including the issue of executive privilege or public 
interest immunity. One of the contempts to be prosecuted as a criminal offence would 
be refusal to provide information in response to a requirement by a House or a 
committee. The question of what defences would be available would immediately 
arise. Legal professional privilege, for example, would raise difficult issues. More 
significantly, how would a claim of executive privilege or public interest immunity be 
dealt with in such a statutory provision? Would it be left to the courts to determine 
whether the defence was made out, thereby judicialising what is often an essentially 
political question, or would there be some conclusive certificate defence given to the 
executive, which would close off the issue in favour of the executive and against the 
Parliament? This is only one of many problems which would have to be resolved. 

What would happen in relation to remedies for continuing offences, and remedies 
against offences directed at potential future proceedings, in the absence of the ultimate 
means of applying those remedies, the current parliamentary power of committal? If 
prosecution for a past offence were to be the only method of imposing a penalty, then 
a House would often not be able to prevent such offences. Examples would be 
continuing adverse action against potential witnesses on account of evidence they may 
give, and continuing concealment or destruction of evidence which may be required 
by a parliamentary inquiry. Under current powers a House could order the cessation 
of such conduct and impose a penalty for violation of that order. A House could also 
order the committal of a person engaged in such conduct to prevent the continuation 
and possible future effect of the conduct. It is not clear under the usual proposals for 
transfer to the courts whether these powers would remain; if they did not, what 
remedy would there be for such offences? Prosecution after the event would not 
provide an effective remedy in many circumstances. 

It would be possible to statutorily provide that the courts could issue injunctions on 
the application of a House or a designated member or officer of a House, and that 
breach of such an injunction would then be punishable as a contempt of court. Apart 
from the separation and balance of powers implications of forcing the legislature to 
rely on the judiciary to protect itself from obstruction and interference, the 
substitution of contempt of court for contempt of Parliament would not appear to offer 
any advance. It is difficult to envisage a judge refusing an application for an 
injunction by a House; the safest course for the judge would nearly always be to grant 
the application, and making judges the conduits for the enforcement of parliamentary 
orders would not be an advantage to anybody. 

This raises the question of whether there would be a power of arrest, bailor remand in 
custody for "normal" contempts punishable under the statutory provisions. 

The exclusive substitution of prosecution in the courts for the current parliamentary 
contempt jurisdiction would also raise difficult questions of how offences are to be 
investigated and prosecutions initiated. Presumably there would still have to be some 
investigation by a House before the House made a decision to prosecute an offender, 
and this would raise difficult issues of a double trial, the first by members of 
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Parliament and the second by the courts, unless a House were to delegate its power of 
investigation and, in effect, of initiating a prosecution, to some kind of investigative 
officer. 

In any event, the courts would be put in the invidious position of trying a case in 
which a House of Parliament had already determined, at least in a preliminary way, 
that its proceedings may have been obstructed. 

It is appreciated that these problems already exist, in so far as there are criminal 
offences corresponding to contempts which may be prosecuted, but at least the 
Houses currently have the choice of proceeding under their constitutional powers or 
taking a case to the courts. 

These considerations suppOli the preservation of the current parliamentary power of 
committal for contempt as a reserve power, even in the presence of statutory 
prescription of criminal offences corresponding to contempts. 

Current penalties 

Paragraphs (a) and (b) of the particular matters on which the committee seeks 
comments refer to the penalties which may be applied currently at the Commonwealth 
level and the appropriateness of those penalties. 

Section 7 of the Parliamentary Privileges Act 1987 limits the penalties that a 
Commonwealth House may apply for a contempt to six months imprisonment or a 
fine of $5,000 in the case of a natural person or $25,000 in the case of a corporation. 

The prescription of these penalties would not prevent a House from imposing 
penalties for continuing or threatened offences constituted by conduct against which 
the House has made an order or the imposition of repeated penalties for such offences. 

The prescribed penalties also would not prevent a House from imposing a lesser 
penalty of censure or reprimand, or from ordering an apology or withdrawal of 
particular conduct, failure to comply with such an order then being punishable as a 
contempt. 

In relation to the appropriateness of these penalties, their levels are now rather low 
(unlike others under Commonwealth laws, these penalties have not been updated 
since they were enacted, and are not automatically updated by the penalty units 
system as are other penalties under Commonwealth laws). The only change I would 
envisage would be the updating of the levels of these penalties. 

In relation to the penalties which may be imposed on members as distinct from non
members, there is theoretically nothing to prevent a House from imposing a penalty of 
fine or imprisonment on a member of the House for a contempt. Members may also 
be suspended from the service of a House (but not expelled from membership of a 
House, under the Commonwealth law: Parliamentary Privileges Act, section 8). 
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I would be pleased to elaborate upon, or add to, these observations should the 
committee so require. Please let me know if I can be of any other assistance to the 
committee. 

Yours sincerely 

(Harry Evans) 
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